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L STATEMENT OF JURISDICTION

This is an appeal from an order (Tr. pp. 84-87)

of the District Court of the United States, Southern

District of California, Central Division, determin-

ing the existence and relative priority of liens of the

appellant, the State of California, and of the appel-

lees F. R. Kenney and L. W. Wickes, respectively,

upon property in the possession of the appellee



H. A. Meek, as receiver of the respondent El

Camino Oil Company, Ltd.

Said receiver was appointed in a suit commenced

by a creditor, to conserve the assets of the debtor,

the El Camino Oil Company, Ltd., for the benefit

of all creditors, through orderly liquidation. The

usual notice was given requiring the presentation

of claims. Two individual claimants, F. R. Ken-

ney and L. W. Wickes, (hereinafter referred to

as the individual claimants or contract creditors),

presented a joint claim setting up their claim

based upon two promissory notes executed by the

debtor corporation and secured, respectively, by a

chattel mortgage and a deed of trust upon certain

property of said corporation. The State of Cali-

fornia presented its claim for taxes and penalties

thereon, secured by a lien therefor as provided by

the tax statute, upon all of the property of said

debtor corporation. (See opinion of District Court,

Tr, p. 76, which opinion is adopted (Tr. p. 87) as a

part of the findings and conclusions of said court).

Thereafter, the State of California filed in said

receivership proceeding its petition for an order

to show cause why its claim for taxes should not

be allowed as a preferred claim and as a lien claim

paramount to the claims and liens of other credi-

tors of the respondent corporation. (Tr. pp. 3-4.)

An order to show cause was duly issued pursuant

to said petition. (Tr. pp. 5-6.) H. A. Meek, as

receiver for said El Camino Oil Company, Ltd.,
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duly filed his answer to said order to show cause,

(Tr. pp. 7-13) and the matter was submitted to

said district court upon a stipulated statement

of facts (Tr. pp. 14-22) and exhibits attached

thereto (Tr. pp. 22-43) ; as supplemented by a fur-

ther stipulation as to additional facts (Tr. pp. 44-

47), with exhibits attached thereto (Tr. pp. 48-74.)

By this further stipulation the attorneys for the

aforesaid appellees F. R. Kenney and L. W.
Wickes joined in said stipulation and also in the

original stipulation of facts hereinabove referred

to (Tr. p. 47), land thereby submitted to the juris-

diction of said district court under said petition

and order to show cause.

Said district court rendered and filed its memo-

randum of decision (Tr. pp. 75-83), pursuant to

which the order herein appealed from was made.

(Tr. pp. 84-87.) Said order adopted s'aid stipu-

lations and said memorandum of decision as the

findings and conclusions of law of the court. (Tr.

p. 87.) A petition for rehearing (Tr. pp. 88-91)

was denied (Tr. p. 92), and the state of California

thereupon filed in said district court its petition

for appeal (Tr. pp. 93-94), supported by assign-

ments of error (Tr. pp. 96-101), whereupon said

district court duly made its order allowing said

appeal to this court. (Tr. pp. 94-95.)

Under the foregoing pleadings and facts, the

jurisdiction of said district court in said receiver-

ship proceeding is sustained by section 24, sub-
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division (1), of the Judicial Code. (28 U. S. C. A.

Sec. 41). Having thus taken jurisdiction of said

proceeding, the district court had jurisdiction to

decide all questions incident to the preservation,

collection, and distribution of the assets of the

debtor.

See RieUe vs. Margolies, 279 U. S. 218, 49 S.

Ct. 310, 312, 73 L. Ed. 669 (1929).

The jurisdiction of this court, upon appeal, to

review said order, is sustained by sections 128 and

129 of the Judicial Code (28 U. S. C. A. Sees. 225,

227).

II. STATEMENT OF THE CASE

A. The Facts

As has been stated, the facts were stipulated to

in detail, and are set forth in the transcript of

record. (Tr. pp. 14-74.) In its order (Tr. p.

87), the court adopted said stipulations and its

memorandum of decision (Tr. pp. 75-83), as its

findings of fact and conclusions of law. In giv-

ing a brief summary of the facts pertinent upon

this appeal reference will therefore be made to

both said stipulations and said memorandum of

decision.

During the quarter years ending March 31, June

30, and September 30, 1930, and March 31, 1931,

respectively, the El Camino Oil Company, Ltd.,

became indebted to the state of California for taxes

on account of motor vehicle fuel distributed bv
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said company during said periods. Said taxes

were assessed pursuant to the provisions of the

California Motor Vehicle Fuel License Tax Act

(Calif. Stats, 1923, p. 571, as amended, and Calif.

Stats. 1927, p. 1565). None of said taxes was paid

prior to the respective dates of delinquency, and a

10 per cent penalty was thereupon added to each

of said taxes as provided in said act, and was

entered upon the assessment roll by the Controller

of the State of California. (Tr. pp. 14-16, 75.)

Since May 15, 1930, certain sums have been paid to

the State of California by said El Camino Oil Com-

pany, but there remains a large balance on account

of each of said quarterly taxes. (Tr. pp. 16-17.)

On June 6, 1930, said El Camino Oil Company

executed and delivered to the appellees F. R. Ken-

ney and L. W. Wickes a promissory note in the

amount of $10,000, and at the same time executed

and delivered to said appellees a chattel mortgage

to secure the payment of said note. (Tr. pp. 22-28,

75-76.) On June 7, 1930, said company executed

and delivered to said individual creditors its

promissory note in the amount of $80,000, and at

the same time executed and delivered a deed of

trust to secure the payment of said note. (Tr.

pp. 28-41, 76.) Each of said encurbrances was

recorded in the official records of the county

recorder's office of the county of Los Angeles, Cali-

fornia, on June 10, 1930. (Tr. pp. 18, 76.) The

consideration for said notes was a then existing
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indebtedness by said company to said appellees for

crude oil furnished said company by said appellees

in an amount not then ascertained but which was

later determined to be $78,046.60. (Tr. pp. 18-19,

75-76.)

The deed of trust purportedly transferred in

trust two ''parcels." The first was a parcel of land

owned by the El Camino Oil Company, and par-

ticularly described in said deed. (Tr. p. 28.) The

second was said company's right, title and interest,

as lessee, in a certain lease covering the premises

upon which was and is situated the oil refinery of

said El Camino Oil Company. Said deed of trust

after particularly describing said Parcel II, fur-

ther provided

"that all that certain oil refinery located upon
Parcel II above described and all that certain

bulk plant located upon Parcel I above de-

scribed, including all machinery, equipment and

fixtures and all tanks, vats, joumps, boilers,

engines, meters, pipes, stills, and fractionating

towers now situated upon the above described

premises, or either of them, in whatever man-
ner affixed or attached to either of said parcels

of real property, are and shall be deemed to be

real property and expressly included in the

above grant, transfer and assignment."

Said instrument was executed by said El Camino

Oil Company, by the signatures of its president

and secretary, who likewise acknowledged before

a notary public "that such corporation executed

I
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the same." (Tr. pp. 38-39.) Said trust deed was

not, however, accompanied by the affidavit of all

or any of the parties thereto that it was made in

good faith and without any design to hinder, delay

or defraud creditors. (Tr, pp. 38-39.) Nor was

there ever any transfer of possession of any of the

property described in said trust deed, to either the

trustee or the beneficiary named therein. In other

words, said El Camino Oil Company was continu-

ously in possession of all of said property at all

times mentioned until possession of the same was

taken by the receiver. (Tr. pp. 46-47.)

Said El Camino Oil Company was not at any

time, and is not now, the owner of the real prop-

erty described as Parcel II in said deed of trust,

but its only interest in said premises was and is

under and by virtue of a certain lease, a copy of

which is set forth in the transcript of record. (Tr.

pp. 44, 48-68.) At the time said lease was made,

said premises were vacant and unimproved. There-

after, however, and prior to the date of any of the

distributions for which the aforesaid taxes were
levied, said oil company erected and installed

thereon, its refinery plant and equipment. The lease

provided that upon the expiration of its term the

lessee should yield up the premises to the lessor in

as good condition as the same were at the commence-
ment of said term, reasonable use and wear thereof

excepted. However, the lessor expressly covenanted

"That the boilers, engines, machinery, tanks,
vats, stills, pipes, equipment and fixtures, and all



personal property erected on said leased

premises by the lessee may be removed by the

lessee at the termination of this lease, or any
extension thereof, even though the same may be

attached to said premises: Provided, the lessee

shall not then be in default in the performance

of the covenants hereof; and provided further,

that the removal of any such property shall be

effected before the expiration of said term, or

any extension thereof, and all damages caused

to said premises by such removal shall be re-

paired by the lessee on or before the expiration

of said term." (Tr, p. 54.)

All of the property now in the possession of the

receiver was at all times during which the aforesaid

taxes accrued, owned by said company or in the

possession and use of said company under purchase

contracts reserving title in the vendor for the pur-

pose of security until pajTQent in full of the pur-

chase price. (Tr. p. 45.) Since the inception of

the receivership, all balances due on said contracts

have been paid by the receiver from moneys re-

ceived under a lease of the refinery of the said El

Camino Oil Company, which lease was made by the

receiver. (Tr. p. 46.)

B. The Questions Involved on This Appeal

Upon the foregoing facts, and pursuant to the

proceedings had as heretofore related, the district

court ruled that the State of California had a valid

and existing claim against the receivership estate

for taxes in the sum of $252,420.29, on account of
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gasoline sold and delivered by the El Camino Oil

Company, Ltd., and for penalties thereon in the

sum of $33,604.91. This entire claim was declared

to be a lien upon all of the property of said com-

pany, attaching as of the time of the sale and dis-

tribution of gasoline by said company on account

of which said taxes were imposed, and remaining

until the license tax for which said lien was imposed

is paid or the property sold for the payment thereof.

(Tr. pp. 84-85.) No appeal has been taken from

this portion of the district court's order.

The district court further held that the appellees

F. R. Kenney and L. W. Wickes, also had a valid

and existing claim against the receivership estate,

in the sum of $78,046.60, together with interest

thereon at the rate of 7 per cent per annum, com-

pounded quarterly from the thirty-first day of May,

1932, and that said claim is secured by the aforesaid

chattel mortgage of June 6, 1930, and deed of trust

of June 7, 1930, which were specifically declared to

be "a valid and existing lien upon the property

described in said chattel mortgage and deed of

trust." (Tr. p. 85.) The State of California has

appealed from this portion of said order. First,

it contends that no portion of the claim of said

appellees is or was at the commencement of the

receivership j)roceedings herein, secured by said

chattel mortgage. (See Assignment of Error, II;

Tr. p. 97.) This contention is based upon the

ground that the $10,000 note which was secured by

said chattel mortgage, was fully satisfied by the
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accounting had between the parties thereto, subse-

quent to the execution of said instrument, by which

accounting the amount of the indebtedness of the

El Camino Oil Company to said individual creditors

was ascertained to have been $78,046.60 only, or, in

other words, in an amount less than that of the note

purportedly secured by the deed of trust, which was

of later date than either the $10,000 note or chattel

mortgage.

The State of California further contends that,

as to the property described as Parcel II in said

deed of trust, namely, the interest of said El Camino

Oil Company, as lessee, in certain real property par-

ticularly described therein, said instrument did not

create a valid lien as against the State of California.

(See Assignment of Error, IX; Tr. p. 98.) This

contention is based upon the ground that the prop-

erty described in said deed of trust as Parcel II

is personalty rather than realty, and said trust deed

was not executed in the manner required for mort-

gages of personal property.

Having held that both the State of California as

tax claimant, and said contract creditors, held valid

and existing liens upon the property in the posses-

sion of the receiver, the district court held that the

lien of the State of California for the impaid bal-

ance of the claim of said state for license taxes due

on accoimt of gasoline sold and delivered by the

El Camino Oil Company, Ltd., during the first

period involved, viz, prior to and including March

31, 1930, was prior and paramount to the lien of
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said individual creditors under the aforesaid chattel

mortgage and deed of trust. (Tr. p. 86.) No

appeal has been taken from this portion of said

order.

As to the portion of the claim of the State of

California which was for license taxes due on ac-

count of gasoline sold and delivered by the El

Camino Oil Company during the second period in-

volved, viz, subsequent to the thirty-first day of

March, 1930, but prior to and including the tenth

day of June, 1930, the district court held that the

lien securing said tax claim was prior and para-

mount to the aforesaid contract lien of the appellees,

Kenney and Wickes. (Tr. p. 56.) No appeal has

been perfected from this portion of said order.

However, the district court did not order that the

state's lien for penalties which subsequently were

added to the assessment roll on account of the

failure to pay said taxes which accrued during this

second period, was prior and paramount to the lien

of said contract creditors. The State of California

contends that although said penalties were not

added upon the assessment roll until after said chat-

tel mortgage and deed of trust were recorded, on

June 10, 1930, the lien for said penalties attached,

as did the lien for the taxes to which said penalties

were so added, as of the date of the delivery of the

gasoline on account of which said taxes accrued,

to wit, prior to June 10, 1930. (See Assignments

of Error V and XI; Tr. pp. 97, 99.)
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As to the portion of the claim of the State of

California which was for license taxes due on ac-

count of gasoline sold and delivered by the El

Camino Oil Company during the third period in-

volved, viz, subsequent to the tenth day of June,

1930, the district court held that the lien of the

state, for both said taxes and the penalties thereon,

was subsequent and inferior to the lien of said

individual creditors under said chattel mortgage

and deed of trust. (Tr. p. 87.) The State of Cali-

fornia contends that, even if it be assumed that

the claim of said contract creditors was secured by

said* chattel mortgage, and that said deed of trust is

valid as against the State of California, the lien

securing the claim of the State of California, in its

entirety, was nevertheless prior and paramount to

any such lien created by said chattel mortgage (See

Assignment of Error VI; Tr. pp. 97-98), and said

deed of trust. (See Assignment of Error XII;

Tr. p. 99.) In other words, it is contended that,

in any event, the staters tax lien is paramount to

even antecedent contract liens.

Briefly, then, the questions involved in this

appeal are as follows:

1. Where a debtor, who is indebted to a creditor

in an unascertained amount, satisfies said unliqui-

dated debt by the execution, on one day, of a

$10,000 note secured by a chattel mortgage, and by

the execution, on the following day, of an $80,000

note secured by a deed of trust of even date, and
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it is thereafter ascertained, by an accounting

between said parties that the amount of the indebt-

edness is and was in fact only $78,046.60, must the

court, in applying the credit in the amount of $11,-

853.40 to which the debtor is thus entitled, first

apply said credit to the satisfaction of said $10,000

note secured by said chattel mortgage?

2. Where a debtor, in order to secure its promis-

sory note, grants, conveys, transfers, assigns, and

sets over, in trust, all of his right, title and interest

as lessee in and to certain real property, and there

is no transfer of possession of said leasehold estate,

nor is the instrument by which such assignment in

trust is made, executed and recorded in the manner

required for the execution and recording of mort-

gages of personal property, is such encumbrance

valid as against the State of California as a tax

creditor of said debtor?

3. Where a motor vehicle fuel tax accrues and

becomes a lien upon the property of the distributor

as distributions of such fuel are made (although

the tax is not assessed until a later date, after

which date a penalty is added to the tax upon the

assessment roll, for failure to pay said tax before

the delinquency date), does the lien for the penalty

on said tax attach as of the date of the distribution

of said fuel, as did the lien for the taxes to which

said penalties were added?

4. Where, pursuant to the provisions of the Cali-

fornia Motor Vehicle Fuel License Tax Act, taxes
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accrue and become a lien upon the property of the

tax debtor subsequent, in point of time, to the

time when instruments creating private contract

liens on certain property of said debtor are

recorded, is said tax lien paramount to said ante-

cedent contract liens'?

It is apparent, of course, that if this court holds,

as appellant believes it must, that the entire lien of

the State of California is paramount to any and all

liens which the individual creditors may have upon

the property of the debtor company, then a decision

upon the first three questions stated above would

not be necessary in order to require a reversal of

the order of the district court. For it is immaterial

what valid liens the individual creditors may have,

and it is not necessary to determine when the lien

for penalties attached, if the state's lien is, in any

event, paramount to even antecedent contract liens

which are valid as against the state.

III. SPECIFICATIONS OF ERROR

The foregoing questions will each be considered

separately in the order mentioned. In presenting

said questions, appellant relies upon the following

assignments of error:

Point One, Assignment II, (Tr. p. 97) ;

Point Two, Assignment IX, (Tr. p. 98) ;

Point Three, Assignments V and XI, (Tr. pp.

97, 99) ;

Point Four, Assignments VI and XII, (Tr. pp.

97-98, 99).
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IV. ARGUMENT OF APPELLANT

A. Point One

The district court erred in ordering that the claim of F. R.

Kenney and L. W. Wickes, or any portion thereof, is

secured by a chattel mortgage dated the sixth day of

June, 1930, executed by El Camino Oil Company, Ltd.,

and recorded in the office of the county recorder o1

Los Angeles County the tenth day of June, 1930.

This point relates to Assignment of Error No. II.

(Rep. Tr., p. 97.)

As has been noted, on June 6, 1930, the El

Camino Oil Company, the respondent herein, exe-

cuted and delivered to the appellees Kenney and

Wickes, its $10,000 note, purportedly secured by a

chattel mortgage of even date. (Tr. pp. 22-28,

75-76.) Then, on June 7, 1930, an additional

promissory note was executed in favor of said

appellees in the amount of $80,000. This note was

purportedly secured by a deed of trust of the same

date. (Tr. pp. 75-76, 18, 38.) At the time said

notes were executed the exact balance due indi-

vidual creditors by the oil company was not known,

but said notes were made in the aforesaid amounts

in order to amply cover the indebtedness which

would thereafter be fixed by said parties. There-

after, pursuant to this understanding, it was ascer-

tained that the correct amount of the indebtedness

by the respondent oil company to said individual

creditors was, at all of said times, in the amount of

$78,046.60, only. (Tr. pp. 18 to 19.) Thus the
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respondent oil company was entitled to a credit

of $11,953.40 upon the obligations evidenced and

secured by the aforementioned documents. The

contention of the State of California is that said

credit must first be applied by the court to the

pajonent of said $10,000 note secured by said chat-

tel mortgage, thus, in effect, leaving no such obli-

gation at the time of the receivership proceeding

herein.

Section 1479 of the California Civil Code pro-

vides as follows:

"Application of general performance. Where
a debtor, imder several obligations to another,

does an act, by way of performance, in whole or

in part, which is equally applicable to two or

more of such obligations, such performance

must be applied as follows:

One. If, at the time of performance, the inten-

tion or desire of the debtor that such per-

formance should be applied to the extinction

of any particular obligation, be manifested to

the creditor, it must be so applied.

Two. If no such application be then made,

the creditor, within a reasonable time after such

performance, may apply it toward the extinc-

tion of any obligation, performance of which

was due to him from the debtor at the time of

such performance; except that if similar obli-

gations were due to him both individually and

as a trustee, he must, unless otherwise directed

by the debtor, apply the performance to the

extinction of all such obligations in equal pro-

portion; and an application once made by the

I
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creditor cannot be rescinded without the. con-

sent of the debtor.

Three. If neither party makes such applica-

tion within the time prescribed herein, the per-

formance must be applied to the extinction of

obligations in the following order; and, if there

be more than one obligation of a particular

class, to the extinction of all in that class,

ratably

:

1. Of interest due at the time of the per-

formance.

2. Of principal due at that time.

3. Of the obligation earliest in date of matur-

ity.

4. Of an obligation not secured by a lien or

collateral undertaking.

5. Of an obligation secured by a lien or col-

lateral undertaking."

It is uncontroverted, in the principal case, that

neither party to the above mentioned notes made

any particular application of the credit to which the

debtor oil companies became entitled by reason of

the accounting, had as aforesaid. It is therefore

necessary for the court to apply said credit in ac-

cordance with the provisions of paragraph three of

said section 1479. That said section relates to pay-

ments by way of "credits" to which the debtor is

entitled, as well as to any other payments, is settled

in the case of McColgan vs. SocUolov, 192 Cal. 171

(1923). There, it was squarely held that where the

maker of several notes is entitled to credit on said

notes or some of them, for services performed, the



— 18 —

credit should be applied against the notes bearing

the earliest date, in accordance with the method out-

lined by the aforesaid code section 1479.

Applying said code section and said decision to ^m

the principal case, it is evident that the credit to *

which the respondent oil company was entitled must

first be applied upon the $10,000 note, that being the

obligation earliest in date of maturity. Accord-

ingly, it must be held that there is no sum due on

account of said $10,000 note secured by said chattel

mortgage. The district court, therefore, erred in

ordering that the claim of said contract creditors is

now secured by said chattel mortgage. Its order

should be modified accordingly.

B. Point Two

Said district court erred in ordering that the deed of trust

executed June 7, 1930, by the El Camino Oil Com-

pany, created and constitutes a valid and existing lien,

as against the State of California, upon the property

described in said deed of trust as Parcel II.

This point relates to the error assigned as Num-

ber IX, in the assignment of errors filed herein.

(Tr. p. 98.)

Briefly summarized, the proposition here pre-

sented by the appellant is that, whatever may be

the effect of the deed of trust heretofore referred

to, as between the parties thereto, it was of no effect

as against the State of California, as to the prop-

erty described therein as Parcel II, because said
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state did not have notice of said encumbrance, either

actual or constructive. The lack of actual notice

is not disputed. The state contends that it did not

receive any constructive notice of any encumbrance

upon said property described as Parcel II, because

there was neither any transfer of possession of said

property, nor did the parties to said deed of trust

comply with the laws of the State of California re-

lating to the execution and recordation of instru-

ments creating encumbrances upon personal prop-

erty. The validity of this contention of the State

will more clearly appear from the following argu-

ment.

By said trust deed the El Camino Oil Company
as trustor conveyed to the trustee, as Parcel I, a

certain parcel of land in the county of Los Angeles,

State of California. (Tr. p. 28.) Continuing, said

instrument provided that the trustor also granted,

conveyed, transferred, assigned and set over to the

trustee, in trust with power of sale, "all that prop-

erty in the county of Los Angeles, State of Cali-

fornia, described as:

"All Trustor's right, title and interest as

Lessee, in and to that certain written lease dated

September 16, 1929, between Matilda E. Richer,

Lessor, and El Camino Oil Company, a corpora-

tion. Lessee, pertaining to and covering

Parcel II: The West Five (5) acres of the

North Fourteen (14) acres of the East Fifty-

five (55) acres of the South Half (S^) of the

Northwest Quarter (NW^) of Section 8.
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Township 3 South, Range 11 West, San Ber-

nardino Base and Meridian.

which said lease was recorded on the 24th day

of September, 1929 in Book 9300, page 229 of

Official Records in the office of the County
Recorder of Los Angeles County, State of Cali-

fornia, including Trustor's right under said

lease to purchase said premises upon the terms

and conditions set forth in said lease.

"Said grant, transfer and assignment of said

Trustor's interest, as Lessee^ in and to said lease

is hereby made to said Trustee upon the express

understanding and agreement between Trustor

and Trustee that Trustee is not to be liable upon
any of the covenants, obligations and require-

ments of said lease.

"It is expressly understood and agreed that

all that certain oil refinery located upon Parcel

II above described and all that certain bulk

plant located upon Parcel I above described, in-

cluding all machinery, equipment and fixtures

and all tanks, vats, pumps, boilers, engines,

meters, pipes, stills, and fractionating towers

now situated upon the above described premises,

or either of them, in whatever manner affixed or

attached to either of said parcels of real prop-

erty, are and shall be deemed to he real prop-

erty and expressly included in the above grant,

transfer and assignment." (Italics ours; Tr.

pp. 29-30.)

It is undisputed that the trustor, the respondent

oil company herein, did not own any interest in said

parcel of real property except such interest as it had
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as lessee. (Tr. p. 44.) In any event, the trustor

did not, by said trust deed, purport to transfer any

interest other than that which it had as lessee.

It is well established that a leasehold interest is

merely personal property, and the rules relating to

transfers of personal property apply to transfers

of such leasehold interests. Thus in /. *S'. Potts

Drug Company vs. Benedict, 156 Cal. 322, at 327,

(1909), it was held that an assignment of a lease-

hold interest, being governed by the rules applic-

able to personal property, passed title immediately

upon the agreement being made, no delivery of

possession being necessary. Therefore, where the

premises were destroyed by fire, before the assignee

was placed in possession, said assignee was never-

theless liable for the price.

So, also, in Summerville vs. Stockton Milling Co.,

142 Cal. 529 at 537 (1904), it was held that a lease-

hold estate, being personal property, is not subject

to the lien of a judgment as upon real property.

Therefore, it was held that an antecedent judgment

lien was not paramount to a later dated chattel

mortgage of a crop growing upon the leased land

there in question.

On principle then, there can be no question but

that the parties to said trust deed were required

to comply with the provisions of law relating to the

mortgaging of personal property in order that their

encumbrance of the leasehold interests of said

respondent oil company might be valid as against
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third persons. This they did not do, either by an

actual transfer of possession, pursuant to section

3440 of the California Civil Code, or by executing

and recording said instrument in compliance with

the provisions of section 2957 of said Civil Code.

Said section 3440 specifically provides that:

"Every transfer of personal property, other

than a thing in action * * * and every lien

thereon, other than a mortgage, when allowed

by law * * * is conclusively presumed if made
by a person having at the time the possession

or control of the property, and not accompanied

by an immediate delivery, and followed by an

actual and continued change of possession of

the thing transferred, to be fraudulent, and

therefore void, against those who are his credi-

tors while he remains in possession, * * * and

against auA^ persons on whom his estate devolves

in trust for the benefit of others than himself,

and against purchasers or encumbrancers in

good faith subsequent to the transfer * * *."

It is undisputed that there was no actual trans-

fer of possession of any of the property described

in said deed of trust. (Tr. pp. 46-47.)

Said section 2957, at all times herein mentioned,

provided as follows:

"A mortgage of personal property is void as

against creditors of the mortgagor and subse-

quent purchasers and encumbrancers of the

property in good faith and for value, unless:

1. It is accompanied by the affidavit of all

the parties thereto that it is made in good faith
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and without any design to hinder, delay, or

defraud creditors;

2. It is acknowledged or proved, certified, and

recorded in like manner as grants of real prop-

erty.
'

'

Executing and recording a mortgage in compli-

ance with the provisions of said section is a sub-

stitute for the transfer of possession as required

by said section 3440. (See Wolpert vs. Gripton,

213 Cal. 474 (1931).) While said deed of trust

herein was in fact recorded, it is undisputed that

it was not accompanied by the affidavit of all or of

any of the parties thereto that it was made in good

faith and without any design to hinder, delay or

defraud creditors. By the express terms of said

section 2957, then, said deed of trust is void as

against the lien claim of the State of California,

as a tax creditor of the trustor, the El Camino Oil

Company.

In support of this conclusion based upon prin-

ciple, see Farmers State Bank vs. Scheel, 214 Pac.

825 (Wash. 1923). There it was squarely held

that the assignment of a lease to secure an indebted-

ness, is a chattel mortgage and is subject to the

statute requiring an affidavit of good faith and

recording thereof. See, also. In re Empire Refin-

ing Company, 1 Fed. Supp. 548 (1932), where the

district court below, per Judge James, held that a

chattel mortgage did not comply with the provisions

of said section 2957 relating to the affidavit of good
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faith. The files in said case disclose that the prop-

erty there purportedly mortgaged was a gasoline

refinery located upon leased property. Thus the

court was required to held that the property in

question was personal property, in holding that the

mortgage thereof was subject to the provisions of

said section 2957. Similarly, in the principal case,

it must be held that the attempted encumbrance of

the leasehold interest of the El Camino Oil Com-

pany, including its right tinder said lease to said

gasoline refinery, plant, and equipment, was void

as against the State of California, because it did

not comply with the provisions of said section.

In this regard it should further be noted that

said deed of trust, as has already been mentioned,

provided that:

"It is expressly understood and agreed that

all that certain oil refinery located upon Parcel

II above described and all that certain bulk

plant located upon Parcel I above described,

including all machinery, equipment and fixtures

and all tanks, vats, pumps, boilers, engines,

meters, pipes, stills, and fractionating towers

now situated upon the above described premises,

or either of them, in whatever manner affixed

or attached to either of said parcels of real

property, are and shall he deemed to he real

property and expressly included in the above

grant, transfer and assignment." (Tr. pp. 29-

30; italics added.)

By this provision the parties to said instrument

have attempted to convert into real property that
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which even they recognized was in fact merely per-

sonal property. While such an agreement may be

binding as between the parties thereto, it is not

apparent how it can in anywise affect the rights of

third parties without either actual or constructive

notice thereof. On the contrary, it indicates a

recognition even by the parties to said instrument,

that the jDroperty in question was not in fact, real

property. Therefore, in order to be valid as against

the State of California, it should have been exe-

cuted in the manner required by law for mortgages

of personal property.

It thus appears that the appellees F. R. Kenney

and L. W. Wickes do not now, nor did they at any

time, have any lien upon said property described in

said deed of trust as Parcel II, which was valid as

against the State of California as tax creditor of

said oil company. (As to the property described

as Parcel I in said deed of trust, the State of Cali-

fornia relies, for priority, upon its lien being para-

mount to even valid antecedent contract liens. This

point will be considered hereinbelow.

It is therefore submitted that the district court

erred in holding that the deed of trust dated June

7, 1930, created and constitutes a valid and existing

lien, as against the State of California upon the

property described in said deed of trust as Parcel

II. The order of the district court should be

modified accordingly.
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C. Point Three

The District Court erred in ordering that said claim of

F. R. Kenney and said L W. Wickes constitutes a lien

upon the property described in said chattel mortgage

and deed of trust, prior and paramount to the lien of

the state of California upon said property for penalties

added to license taxes due on account of motor vehicle

fuel sold and delivered by the El Camino Oil Co., Ltd.,

from and including the first day of April, 1930, to and

including the tenth day of June, 1930.

This point relates to the errors assigned as Num-

bers V and XI in the assignment of errors filed

herein. (Tr. p. 99.) Said assignment Number V
relates specifically to the priority of the lien of the

chattel mortgage over the lien for said penalties,

and assignment Number XI relates specifically to

the priority of the deed of trust over the lien for

said penalties. However, since the same legal prin-

ciples are involved as to each of said contract liens

in this regard, said assignments have been consoli-

dated herein for treatment as a single point.

Briefly, the proposition here presented by appel-

lant is that when, subsequent to August 15, 1930,

penalties were added to taxes which became delin-

quent on that date but which had accrued and be-

come a lien from day to day during the second quar-

ter of the year 1930, such penalties attached as a

lien, the same as did the taxes to which said penal-

ties were added, as of the date of the delivery of the

gasoline on account of which said taxes accrued.
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Therefore, as to the penalties which were added to

any taxes which accrued on or before June 10, 1930,

said penalties were, like the taxes to which they

were added, secured by a lien which attached prior

in point of time to the recording of the chattel

mortgage and deed of trust of the individual claim-

ants herein. Therefore the lien for said penalties

clearly was paramount to the subsequent contract

liens, if any, of said individual creditors.

As has been noted the court below held that the

principal of the taxes assessed on the bn^is of the

gasoline sold and delivered by the El Caniino Oil

Company subsequent to the thirty-first day of

March, 1930, but prior to and including the tenth

day of June, 1930, was secured by a lien which was

prior and paramount to the contract lien of said

individual creditors recorded on said tenth day of

June, 1930. In so holding, the district court merely

followed the express provisions of section 4 of the

California Motor Vehicle Fuel License Tax Act.

(Calif. Stats. 1923, p. 572; as amended by Calif.

Stats. 1925, p. 659.) In 1930 said section 4 provided

as follows:

"Sec. 4. License taxes herein required to be

paid shall be paid in quarterly installments to

the state controller for the quartei^s ending

December thirty-first, one thousand nine hun-

dred twenty-three, and ending March thirty-first,

June thirtieth, September thirtieth and Decem-
ber thirty-first in the year one thousand nine

hundred twentv-four and each vear thereafter.
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Said tax shall be a lien upon all of the property

of the distributor. It shall attach at the time of

the delivery or distribution, subject to the tax,

shall have the effect of an execution duly levied

against all property of the distributor, and shall

remain until the tax is paid or the property sold

for the payment thereof. The amount of such

license tax becoming due during each such quar-

ter shall be paid within thirty-five days after

the end of the quarter for which the same is due,

and if not paid prior thereto shall become delin-

quent at five o'clock p.m. on the forty-fifth day
after the end of such quarter, and ten per cent

penalty shall be added thereto for delinquency."

It is well settled that when a tax statute expressly

designates the date as of which the tax lien shall

attach, the lien comes into existence on that date

regardless of the fact that certain further steps

by the taxing authorities are necessary in order to

fix the amount of the tax and render it payable.

County of San Diego vs. County of Riverside,

125 Cal. 495, at 500 (1899) ;

City of Santa, Monica vs. Los Angeles County,

15 Cal. App. 710 (1911) ;

24 Cal. Jur. 218 to 219 ("Taxation," Sec. 208)

(1936).

In other words, as the principle is summarized

in 61 C. J. 924 to 925 (''Taxation," Sec. 1175):

"While a statute which definitely fixes the

date or time when the lien shall attach, does

not do away with the necessity of the necessary

steps to be taken before such lien can become
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effectual, the lien dates back and takes effect

by relation from the date or time fixed by the

statute." (Citing the above cited California

cases.)

In holding that the principal of the taxes assessed

upon the basis of distributions by the El Camino

on Company from April 1, 1930, to June 10, 1930,

inclusive, became a lien upon said property as of

the date of the distribution, notwithstanding the

amount of said taxes was not fixed or assessed and

did not become payable until subsequent to said

tenth day of June, 1930, the court below was merely

applying the foregoing principle.

Furthermore, the court below also held that the

penalties which were added to the taxes assessed

against said El Camino Oil Company pursuant to

the provisions of the aforesaid section 4 of the tax

statute were, as a part of the taxes to which they

were added, a lien upon the property of said com-

pany. This ruling is squarely supported by the

decision of this court in State of California vs.

Hisey, 84 Fed. (2nd) 802, at 805 (9th C. C. A.

1936). For some reason, however, in determin-

ing the time as of which said lien for penalties

attached, the court below chose to distinguish

between the lien for the principal of the tax and

the lien for said penalties. In other words,

although the court had held, as above noted, that

the lien for the principal of the tax assessed upon

the basis of distributions during the period from
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April 1, 1930, to June 10, 1930, attached as of the

date of said distributions notwithstanding said

taxes were not computed or assessed until there-

after, the court held that as to the penalties which

were subsequently added to and became a part of

said tax and were supported by the same lien which

supported said tax, said lien securing the penalty

did not attach as of the date of the distributions

which were the basis for the assessments to which

said penalties were added. It is submitted that in

so ruling the district court erred. Clearly, the date

specified in the foregoing section 4 as the date as of

which the lien provided for b}^ said section shall

attach, relates to the entire lien created by said

section. If, as this court has held, the penalties

are a lien as a part of the tax to which they are

added, it is difficult to perceive how it can reason-

ably be said that the lien for the principal of the

taxes, on the one hand, attaches as of the date

specified in the statute, while the lien for the pen-

alties added to said taxes attaches as of some other

date. Manifestly, the only sound construction of

said section is that the entire lien created thereby

attaches as of the date of the distributions which

are subsequently made the basis for an assessment,

which assessment may, in the event of delinquency,

include an additional ten per cent thereon as a

penalty. In other words, the amount of the tax

lieri will not be ascertained until it is determined

whether said penalties must be added to said tax.
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But, the amount having been thus fixed, the lien

therefor necessarily, by the express terms of the

statute, must be held to have attached as of the date

of the distributions upon which said tax (includ-

ing the penalty) was based. The order of the dis-

trict court should be modified to so provide.

D. Point Four

Said district court erred in ordering that said claim of

F. R. Kenney and said L. W. Wickes constitutes a lien

upon the property described in said deed of trust and

chattel mortgage prior and paramount to the lien of

the State of California upon said property for licenses

taxes due on account of motor vehicle fuel sold and

delivered by said El Camino Oil Company, Ltd., subse-

quent to the tenth day of June, 1930, together with

penalties thereon for delinquencies.

This point relates to the errors assigned as Num-

bers VI and XII in the assignments of error filed

herein. (Tr. pp. 97-99.) Said assignment Number

VI relates specifically to the priority of the lien of

the chattel mortgage, over said tax lien, and assign-

ment Number XII relates specifically to the prior-

ity of the lien of the deed of trust, over said tax lien.

Since the same legal i3rinciples are involved as to

each of said contract liens in this regard, said

assignments have been combined into the foregoing

single statement of the proposition presented

herein.

Briefly stated, the proposition of the appellant

presented under this point is that, even if it be
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assumed that the claim of the foregoing contract

creditors was secured by said chattel mortgage, and

that said deed of trust is valid as against the State

of California, and that the lien for penalties on

taxes based on distributions from April 1, 1930, to

June 10, 1930, attached subsequent to said tenth day

of June, 1930, rather than as of the date of said dis-

tributions, still, in any event, the lien securing the

claim of the State of California in its entirety, was

nevertheless prior and paramount to any lien of

said contract creditors. In other words, it is sub-

mitted that even the portion of the state 's lien which

attached subsequent, in point of time, to the record-

ing of the lien of the contract creditors, is prior and

paramount to any valid antecedent contract lien

upon the property of the tax debtor.

It has never been disputed by the appellee that

the legislature has the power to make a tax lien

paramount to an antecedent contract lien. And, as

is stated in Guinn vs. McReynolds, 111 Cal. 230, at

232 (1918).

''The priority need not he declared in express

terms. It is enough if the intent to postpone

contract liens appear hy reasonable inference

from the provisions of the act." (Italics

added.)

Therefore, the only question for determination

herein, is whether the Legislature of the State of

California has exercised this power in so far as the

tax lien here in question is concerned.
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In section 4 of the California Motor Vehicle Fuel

License Tax Act, quoted hereinabove, it is specifi-

cally provided that said lien "shall have the effect

of an execution duly levied against all property of

the distributor, and shall remain until the tax is

paid or the property sold for the payment thereof."

(Emphasis ours.) It is submitted that by this pro-

vision the legislature has clearly evidenced its in-

tention to make the tax lien superior to all contract

liens. No other possible construction can be given

to said language and give any reasonable effect

thereto. Thus, it does not appear how it would be

possible for the tax lien to "remain until the tax is

paid" if such lien is subject to an antecedent con-

tract lien which might, of course, foreclose out any

inferior lien. Nor is it disclosed how it would be

possible to sell said property for the payment of the

taxes if the tax lien is inferior to an antecedent con-

tract lien, which tax lien might thus be wiped out

before the property is ever sold for the taxes. For

instance, if the property involved herein had

already been sold under a proceeding to enforce the

contract lien which the contract creditors claim is

paramount, and the tax had not been paid nor the

property sold for the payment thereof, then clearly,

by the express terms of the statute, the tax lien

would remain notwithstanding such sale. Yet it

could not remain unless it were paramount to the

earlier dated contract lien. On principle, then, the

conclusion is inevitable that the legislature, by the

provisions of said section 4, intended to and did
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provide that the lien for motor vehicle fuel taxes

should be paramount to earlier dated contract liens

upon the property of the taxpayer.

In fact, this very construction has been placed

upon these same words when used in relation to the

personal property tax lien in California.

California Loan d; Trust Co. vs. Weis, 118 Cal.

489 (1897).

Section 3716 of the California Political Code,

which was before the court in the cited case, then

read as follows:

"Every tax has the effect of a judgment
against the person, and every lien created by
this title has the force and effect of an execu-

tion duly levied against all property of the

delinquent; the judgment is not satisfied nor the

lien removed until the taxes are paid or the

property sold for the payment thereof."

In 1930, section 4 of the California Motor Vehi-

cle Fuel License Tax Act, provided in part as fol-

lows:

" * * * Said tax shall be a lien upon all of

the property of the distributor. It shall attach

at the time of the delivery or distribution, sub-

ject to the tax, shall have the effect of an execu-

tion duly levied against all property of the

distributor, and shall remain imtil the tax is

paid or the property sold for the payment

thereof * * * "

In the cited case the California Supreme Court

held that said section 3716 of the Political Code
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clearly indicated the legislative intention to make

the tax lien paramount to even antecedent con-

tract liens upon real property of the party owing

personal property taxes.

The appellees T;\i.ll undoubtedly follow the course

pursued by them in the court below, of claiming

that any language favorable to the appellant which

may be found in this decision is but dicta, relying

upon the court's further reference to section 3788

of the California Political Code. In view of the

importance of the cited case upon the question here

involved, the court will imdoubtedly want to read

said case in its entirety. The appellant will not,

therefore, burden the court with lengthy quota-

tions therefrom. Suffice it to say that, in such

reading the court will unquestionably be impressed

with the fact that the California court was not

merely expressing certain dicta, but was carefully

considering all the statutory provisions pertinent

to the question before them. They based their

decision upon hofli statutory provisions (Pol. Code,

sees. 3716 and 3788), and the mere fact that they

stated that their construction of Political Code sec-

tion 3716 was ''aided so as to remove the need of

interpretation by section 3788" does not mean that

their decision was not based, at least in the first

instance, upon their full consideration of the first

of these sections.

In any event, whether the language in said case

be decision or dicta, the fact remains that that is
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the only construction which has been placed upon

such language in California. It is wholly unrea-

sonable, then, to assume that the California Legis-

lature, in using this same language in section 4 of

the California Motor Vehicle Fuel Tax Act,

intended that it should be interpreted as might

have been done by the courts of other states.

Clearly, they must have intended to use said lan-

guage in the only sense in which it has ever been

construed by the California courts, whether such

construction be by decision or dicta. Therefore,

appellant will not encumber this brief with an

analysis of the conflicting decisions upon this ques-

tion, in other states. It is the law of this state

with which we are here concerned. It is very

apparent that the Legislature deliberately adopted,

in the Motor Vehicle Fuel License Tax Act, the

identical language which the California Supreme

Court had held made the personal property tax lien

paramount to antecedent contract liens upon the

real property of the tax debtor. Their intention

to make this license tax lien of the same effect as

said personal property tax lien could not have been

more clearly indicated.

Finally, this honorable court, as recently as

January 18, 1937, in the case of Berryessa Cattle

Company vs. Sunset Pacific Oil Company (Sunset

Oil Company, appellants, vs. The State of Califor-

nia, and Bay L. Riley, Controller of the State of

California, appellees), being No. 8182 before this
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court, has squarely lield that the lien of taxes such

as those here in question is paramount to antece-

dent contract liens. This particular point was not

discussed in the opinion of the court in that case,

but the point was squarely raised, and argued to

the court, and, in affirming the decision of the court

below, this court necessarily was required to hold

that the state's tax lien was paramount to the lien

of the contract creditor (the appellant in said case)

under an earlier dated deed of trust.

The decision herein, of the court below, should

therefore be modified so as to order that the lien of

the State of California, is, in any event, paramount

to any antecedent contract lien which the individual

claimants herein may have.

E. Conclusion

In conclusion, it is submitted that the order of

the district court must be modified in each of the

foregoing particulars. The chattel mortgage of

June 6, 1930, was fully satisfied by the credit to

which the El Caniino Oil Company became entitled

when the accounting was had between said company

and the individual claimants, appellees herein.

Therefore, no portion of the claim of said creditoi^

should have been held secured by the lien of said

chattel mortgage. The district court erred in order-

ing that the claim of said individual creditors was
secured by the lien of said chattel mortgage.
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The trust deed of June 7, 1930, was, as to the

property described as Parcel II, merely an at-

tempted mortgage of personal property, viz, of a

certain leasehold interest of the El Camino Oil Com-

pany. It was not, however, executed in the man-

ner required by law for mortgages of personal prop-

erty. Said instrument was therefore invalid as

against the State of California as tax creditor of

said oil company. The district court erred in order-

ing that the claim of said individual creditors was

secured by the lien of said deed of trust as a valid

lien, as against the State of California, upon said

property described therein as Parcel II.

The penalties which were added to the taxes

assessed upon the basis of distributions of motor

vehicle fuel by the El Camino Oil Company from

April 1, 1930, to June 10, 1930, inclusive, were a

lien upon the property of said company. The dis-

trict court properly so held, but failed to order that

said lien attached as of the dates of such distribu-

tions (the same as did the lien for the taxes to which

said penalties were added), and consequently prior

in time to the recording of the chattel mortgage

and deed of trust relied upon by the individual

claimants. The district court erred in failing to

specify in its order the date as of which said lien

for said penalties attached, and in failing to order

that the lien of said penalties was prior and para-

mount to any lien of said chattel mortgage and trust

deed.
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Finally, and without regard to the determination

made by the court upon the foregoing propositions,

the tax lien of the State of California for even that

portion of its claim which accrued subsequent in

point of time to the recording of said chattel mort-

gage and deed of trust, is paramount to even valid

liens which may have been created by said contrac-

tual encumbrances. In other words, even if the

chattel mortgage was not satisfied by said account-

ing whereby the mortgagor became entitled to a

credit in excess of the amount of said mortgage, but

is an existing and valid lien, and even if said deed

of trust was not invalid as against the State of Cali-

fornia as to the personal property described therein

as Parcel II, and even if the lien for the penalties

upon the taxes based upon distributions of motor

vehicle fuel from April 1, 1930, to June 10, 1930,

inclusive, did not attach as of the dates of said dis-

tributions (the same as did the lien for the tax

which was assessed upon the basis of said distribu-

tions), still, the entire tax lien of the State of Cali-

fornia, is superior and paramount to even such

valid contract liens, even though a portion of said

tax lien is subsequent in point of time to said con-

tract liens. The legislature of the State of Cali-

fornia clearly expressed its intention that the lien

for the taxes in question should be paramount to

antecedent contract liens. There is no question as

to the power of the legislature to so provide. It

exercised this power by adopting language which
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the California Supreme Court had previously held

disclosed the intention to make the tax lien para-

mount to antecedent contract liens. The district

court erred in ordering that that portion of the

state's lien which attached subsequent to June 10,

1930, was inferior to any lien which the individual

creditors may have acquired as against the state by

recording said chattel mortgage and deed of trust

on that date.

The order of the district court should be modified

accordingly. It should be ordered that no portion

of the claim of said individual creditors is secured

by said chattel mortgage; and that, in any event,

any such lien is inferior to the entire tax lien of the

State of California. It should further be ordered

that no portion of the claim of said individual cred-

itors is, as against the State of California, secured

by said deed of trust as upon the property described

therein as Parcel II; and that, in any event, any

such lien is inferior to the entire tax lien of the

State of California. It should be further ordered

that the lien for the penalty which was added to the

taxes which were based upon distributions of motor

vehicle fuel from April 1, 1930, to June 10, 1930,

attached as of the dates of such distributions, and

so were prior in point of time, and so superior to

any lien of the contract creditors; and that, in any

event the entire tax lien of the State of California

is paramount to any lien of the contract creditors,

even if such contract lien be earlier, in point of
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time, than the tax lien of the state. Finally, and

principally, it should be ordered that the tax lien of

the state is paramount to even antecedent contract

liens.

Respectfully submitted.

U. S. WEBB,
Attorney General,

By JOHN O. PALSTINE,

Deputy Attorney General,

Attorneys for State of

California, Creditor and

Appellant.
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